Case 4:05-cv-00329-GKF-PJC  Document 384 Filed in USDC ND/OK on 04/17/2006 Page 1 of 4

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel., et al
Plaintiff,
V.
05-CV-0329-TCK-SAJ
TYSON FOODS, INC. et al.
Defendants and Third-Party Plaintiffs,

V.

CITY OF TAHLEQUAH, et al
Third Party Defendants,

V.

KERMIT AND KATHERINE BROWN, et al
Third Party Defendants,

N e N N N N N N N N N N N N N N N N N’

ANSWER OF KERMIT AND KATHERINE BROWN TO THIRD PARTY
COMPLAINT

COME NOW Third Party Defendants Kermit Brown and Katherine Brown, (Mr.
and Mrs. Brown) by and through their attorney of record, Adam Scott Weintraub, and for
their Answer to the allegations contained in the Third Party Complaint allege and state as
follows:

1. It does not appear that there are any allegations contained in Paragraphs 1
through 129 that are directed against Mr. and Mrs. Brown. Should any allegation be so
directed, Mr. and Mrs. Brown state that they are without sufficient information to admit
or deny said allegations, and therefore, deny same and demand strict proof thereof by a
preponderance of the evidence.

2. Mr. and Mrs. Brown admit that they have legal title to the property
described in Paragraph 130 of the Third Party Petition. All remaining allegations in said
paragraph are specifically denied and Mr. and Mrs. Brown demand strict proof thereof by
a preponderance of the evidence.

3. It does not appear that there are any allegations contained in Paragraphs
131 through 221 that are directed against Mr. and Mrs. Brown. Should any allegation be
so directed, Mr. and Mrs. Brown state that they are without sufficient information to
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admit or deny said allegations, and therefore, deny same and demand strict proof thereof
by a preponderance of the evidence.

4. All remaining allegations directed against Mr. and Mrs. Brown in said
Third Party Petition are specifically denied and Mr. and Mrs. Brown demand strict proof
thereof by a preponderance of the evidence.

By way of further and affirmative defense, if need there be, Mr. and Mrs. Brown
allege and state as follows:

1. The Third Party Petition fails to state a claim for which relief can be
granted.

2. Third Party Plaintiff’s Third Party Petition omits necessary parties
without whom the claim cannot proceed.

3. Neither contribution nor indemnification may lie against Mr. and Mrs.
Brown in favor of the Third Party Plaintiffs.

4. Any alleged damages herein were caused in whole or in part by Third
Party Plaintiff’s own actions.

5. Any damages herein were solely and proximately caused by the actions of
third persons, not parties to this action, who were not agents, employees or servants of
Mr. and Mrs. Brown and over whom Mr. and Mrs. Brown exercised no degree of
authority or control.

6. The damages complained of in the Third Party Petition were soley and
proximately caused by the actions of Third Party Plaintiffs, over whom Mr. and Mrs.
Brown exercised no degree of authority or control.

7. Mr. and Mrs. Brown specifically deny the use of fertilizers as described in
the Third Party Complaint.

8. Mr. and Mrs. Brown reserve the right to amend this Answer to add
additional general and/or affirmative defenses upon the completion of discovery.

9. Mr. and Mrs. Brown adopt and reallege as if fully set forth here the
arguments made by the State of Oklahoma to stay the Third Party proceedings or strike
said pleadings.

WHEREFORE, premises considered, Third Party Defendants, Kermit and
Katherine Brown (Mr. and Mrs. Brown) pray that Third Party Plaintiffs take nothing by
way of said Third Party Petition, that they be dismissed from this action with their costs,
and for such other and further relief as this Honorable Court deems just and equitable.
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Respectfully submitted,

s/ Adam Scott Weintraub
Adam Scott Weintraub, OBA#13209
Twenty East Fifth, Suite 410
The Thompson Building
Tulsa, OK 74103
918-582-0582
918-587-8925 — facsimile

CERTIFICATE OF SERVICE
I hereby certify that on April 17, 2006, I electronically transmitted a copy of the
forgoing Answer of Kermit and Katherine Brown to Third Party Complaint to the Clerk
of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing
to the following ECF registrants:

Tony M. Graham
James Martin Graves

Jo Nan Allen Linda C Martin
Frederick C Baker Archer Scott McDaniel
Tim Keith Baker Thomas J. McGeady
Vicki Bronson Robert Park Medearis, Jr
Paula M Buchwald James Randall Miller
Louis Werner Bullock Robert Allen Nance
Angela Diane Cotner J. Stephen Neas

W A Drew Edmondson George W Owens

Delmar R Ehrich David Phillip Page
John R Elrod Marcus N Ratcliff
Bruce Wayne Freeman Robert Paul Redemann
Ronnie Jack Freeman Melvin David Riggs
Richard T Garren Randall Eugene Rose
Dorothy Sharon Gentry Patrick Michael Ryan
Robert W George Robert E Sanders

David Charles Senger
Colin Hampton Tucker

Thomas James Grever John H Tucker

Jennifer Stockton Griffin R Pope VanCleef, Jr.

John Trevor Hammons Kenneth Edward Wagner
Michael Todd Hembree Elizabeth C Ward
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Theresa Noble Hill Sharon K Weaver

Philip D Hixon Timothy K Webster
Mark D Hopson Gary V Weeks

Kelly S Hunter Burch Adam Scott Weintraub
Stephen L Jantzen Terry Wayen West
Bruce Jones Edwin Stephen Williams
Jay Thomas Jorgensen Douglas Allen Wilson
Ryan P. Langston J Ron Wright

Raymond Thomas Lay Lawrence W Zeringue

Nicole Marie Longwell

I hereby certify that on April 17, 2006, I served the same document by:
XX _ U.S. Postal Service In Person Delivery

Courier Service E-Mail
on the following who are not registered participants of the ECF System:

Jim Bagby William H Narwold

RR 2, Box 1711 Motley Rice LLC (ngtford)
Westville, OK 74965 20 Church Street, 17t Floor
Thomas C. Green Hartford, CT 06103

Sidley Austin Brown & Wood LLP y, . T Spencer

1501 K St. NW Rt 1, Box 222

Washington, DC 20005 Kansas, OK 74347

James C. Geiger Kenneth D. Spencer

Rt 1, Box 222 Rt 1, Box 222

Kansas, OK 74347 Kansas, OK 74347

James R. Lamb, individually and C. Miles Tolbert

dba Strayhorn Landing Secretary of the Environment
Rt 1, Box 253 State of Oklahoma

Gore, OK 7443 5 o 3800 North Classen

D. Jean Lamb, individually and Oklahoma City, OK 73118
dba Strayhorn Landing ’

Rt 1, Box 253

Gore, OK 74435

Date: April 17, 2006 s/Adam Scott Weintraub

Adam Scott Weintraub



